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BeforeSTEELE, Chief Justice]JACOBS andRIDGELY, Justices.
ORDER
This 29" day of July 2010, upon consideration of the bradfthe parties and
the record in this case, it appears to the Coatt th
1. This is an appeal from a decision of the Sape@ourt affirming the
denial by the Delaware Industrial Accident BoartAB” or “Board”) of William
Rhodes' Petition to Determine Compensation Due. Rhodesratks two claims
on appeal. The first is that the Superior Coureckrin affirming the 1AB’s
decision, because the IAB abused its discretionigmpring or misconstruing

relevant and uncontroverted evidence. The sewtitht the Superior Court erred

! Because Mr. Rhodes is deceased, his estate fiedpétition on his behalf. For ease of
reference, the petitioner is referred to as “Rhddes



in affirming the IAB’s decision because the |IAB agiplied, or failed to apply, the
“last injurious exposure” rulé.We find no merit to either argument and affirm.

2. Rhodes worked as a forklift operator at thet PérwWilmington from
1987 until October 19, 2006. The City of Wilmingtowned the Port until late
1995, when it was sold to Diamond State Port C¢pSPC”). The North
American Smelting Company (“NASCQ”) site, which wasated within the Port,
was owned and operated by DSPC. A Work Plan fer Remediation &
Demolition of the NASCO site was prepared by RMViEonmental, a company
retained to remove asbestos from the site. Thak\Wn stated that there were
“significant amounts of nonstructural and struckasbestos containing materials.”
From 1984 to 1996, “the [NASCO site] was leasedPtnt tenants for vehicle
maintenance and bulk storage of sodium nitratewuard.” In 1996, the NASCO
site was found to be unsuitable for any use, andl987 the building was
demolished.

3. Rhodes was diagnosed with lung cancer in DeeerBB06. He died
from the disease later that month. Rhodes hadng toedical history, which

included uncontrolled diabetes, HIV, lung infecBomigh blood pressure, a heart

% The “last injurious exposure” rule “puts the whblerden of compensation payments upon the
last insurer in the case of a compensable occuptitisease which developed over a lengthy
period of time.” Sandard Distrib. Co. v. Nally, 630 A.2d 640, 644 n.1 (Del. 1993).

2



attack, and prostate surgery. Rhodes had alsoesimoko packs of cigarettes a
day for forty years.

4. A Petition to Determine Compensation Due wdsdfion Rhodes’
behalf, alleging that he developed lung cancer assalt of being exposed to
asbestos during his employment with DSPC. The Wdd a hearing on the
petition.

5. At that hearing, Rhodes’ widow, Linda Petergtdmoedes, testified that
she brought lunch to her husband at work daily fad&87 until 2006, and that she
believed Rhodes worked in all the warehouses, dncithe NASCO site. Trevor
Knight, the Assistant Port Engineer from 1987 t84,Qestified that several of the
Port’s buildings contained asbestos, that forldifterators would spend 90% of
their work days in warehouses, and that the NAS{ZOw&as used as a warehouse.

6. Rhodes’ expert witness, Dr. Orn Eliasédestified that a reading of
Rhodes’ December 2006 x-rays indicated asbestatetkinterstitial fibrosis and
small calcified pleural plagues, and that the coration of smoking and asbestos
exposure had caused Rhodes’ lung cancer. Dr.délaalso testified that asbestos

abatement can leave friable asbestos dust reSiduer. Eliasson reviewed

3 Dr. Eliasson is a National Institute of OccupasibBafety and Health certified B-reader. B-
reading is a specialized training in x-ray readiogletermine the existence or non-existence of
changes consistent with occupational exposure zdridaus material.

* The process used to demolish the NASCO site ieduasbestos abatement, which is the
removal of the asbestos containing materials fioenbuilding before demolition.
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documents that discussed asbestos issues at the dPor opined that the
documents revealed the existence of friable asbegtthe NASCO site, and that
anyone working at the NASCO site would have beeposed to “medically

significant” levels of asbestos.

7. DSPC's expert witness, Dr. Albert Rizzopined that Rhodes’ lung
cancer was caused exclusively by cigarette smokiig.Rizzo testified that there
were no findings indicating to a reasonable degreenedical probability that
asbestos exposure had contributed to Rhodes’ langet. Dr. Rizzo also testified
that none of Rhodes’ treating physicians or ragjsliis had noted interstitial
fibrosis, pleural plaques or pleural thickeningamy of the diagnostic reports.

8. The IAB denied Rhodes’ petition. Rhodes apgmbdb the Superior
Court, contending that the IAB had abused its éisaon by ignoring relevant
evidence, and had committed legal error by misapgljthe “last injurious
exposure” rule. The Superior Court affirmed tha&1&decision, and this appeal
followed.

9. Rhodes contends that the IAB disregarded ratewmd unrebutted

evidence. We review the IAB’s factual findings determine whether they are

® Dr. Rizzo is not a National Institute of OccupatibSafety and Health certified B-reader.



supported by substantial eviderfcayhich is “such relevant evidence that a
reasonable mind might accept as adequate to suppmmhclusion.” This Court
does not “sit as the trier of fact nor do we haweduthority to weigh the evidence,
determine questions of credibility, or make facfiiradings and conclusion$.”We
review the record “in the light most favorable toetparty prevailing below,
resolving all doubts in its favor.” “Only when there is no satisfactory proof in
favor of a factual finding of the Board may the 8upr Court, or this Court for
that matter, overturn it:®

10. Itis well-settled law that the Board may qutdée opinion testimony of
one expert and disregard a different expert’s atirfty opinion** Moreover, “an
award cannot stand on medical testimony alonehafrhedical testimony shows

nothing more than a mere possibility that the ipjisrrelated to the accident” It

® Seppi v. Conti Electric, Inc., 991 A.2d 19 (Table), 2010 WL 718012, *2 (Del. M&6, 2010);
Glanden v. Land Prep Inc., 918 A.2d 1098, 1100 (Del. 2007).

" Seppi, 2010 WL 718012, at *2.

®1d.

% 1d (quotingGen. Motors Corp. v. Guy, 1991 WL 190491, *3 (Del. Super. Aug. 16, 1991)).
191d. (quotingJohnson v. Chrysler Corp., 213 A.2d 64, 66 (Del. 1965)).

11d. at *3 (citingStandard Distrib. Co. v. Nally, 630 A.2d at 646).

121d. (quotingGen. Motors Corp. v. Freeman, 164 A.2d 686, 688 (Del. 1960)).



Is the petitioner’s burden to establish by a preleoance of the evidence that the
injury sustained was caused by occupational expasuasbestos.

11. The IAB determined that the petitioner failel meet his burden.
Rhodes and DSPC presented conflicting testimonyutaladiat caused Rhodes’
lung cancer. Dr. Eliasson opined that occupati@glosure to asbestos was a
cause of Rhodes’ lung cancer, while Dr. Rizzo ogitieat the cancer was caused
exclusively by cigarette smoking. The IAB found. DRizzo’s testimony to be
more credible than that of Dr. Eliasson. The |ABoaarticulated a reasonable
basis for its determination:

For several reasons, the Board found Dr. Rizzoissaton opinion
more persuasive that Dr. Eliasson’s opinion. FiBt. Eliasson’s
causation opinion is based upon the unsubstant@dadiusion that
[Rhodes] was exposed to friable asbestos while wgrlat the
NASCO site at the Port of Wilmington in 1995 and949 Dr.
Eliasson even went so far as to characterize [R¥ipdesbestos
exposure as “very significant.” Yet, upon closgamination of his
testimony, it is clear thate did not know when or if [Rhodes] even
worked at the NASCO site.... [l]t is clear from his cross-examination
testimony, that Dr. Eliasson did not know whetHeingdes] worked at
the NASCO site and he had no information regardasipestos
contamination at the Port outside of the NASCO @oi**

*k%*

1320 Del. C. § 10125(c);see Anderson v. General Motors Corp., 442 A.2d 1359, 1361 (Del.
1982).

14 Board Decision at 4 (emphasis in original).



It is clear from Dr. Eliasson’s testimony that [Ries] was “relatively

healthy” that he did not have a full understandaigRhodes’] prior

medical history and the other potential risk fasttiiat could have

caused the alleged abnormalities demonstrated ohodés’]

diagnostic studie¥,

12. Rhodes contends that the IAB ignored unrebutéadence of friable
asbestos at the NASCO site, and also mischaraetematness testimony. The
IAB’s decision focused on the absence of evidehed Rhodes was exposed to
asbestos at the NASCO site. The IAB observed Thator Knight's testimony
indicates, at best, that Rhodesy have worked at the NASCO site before the
transfer of ownership in 1998. The IAB also found Mrs. Rhodes’ testimony to be
unpersuasive. Mrs. Rhodes testified thatlshieeved that Rhodes worked in many
of the warehouses, including the NASCO site. Bhg did not testify that Rhodes
actually worked in the NASCO site between 1995 and 1996e [AB’s decision
was supported by “the minimum quantum of evidercpiired.”’

13. Rhodes also claims that the IAB misapplie@ thast injurious

exposure” rule-a claim that we reviewle novo."® The IAB found that Rhodes

failed to demonstrate that he was exposed to asbedtile working at the Port of

1> Board Decision at 6.
'8 Trevor Knight did not work at the Port of Wilmirgt after 1994,
17 Seppi, 2010 WL 718012, at *3.

181d. at *2 (citingScheers v. Indep. Newspapers, 832 A.2d 1244, 1246 (Del. 2003)).



Wilmington for DSPC. Alternatively, even if Rhodess exposed to asbestos that
remained after the abatement process, the IAB teceddr. Rizzo’s opinion that
the medical evidence and findings do not establisha reasonable medical
probability, that asbestos exposure contribute@todes’ cancef’

14. Thus, the “last injurious exposure” rule does apply, because Rhodes
failed to prove injurious exposure while working 0SPC. “The last injurious
exposure rule provides, generally, that where akamorhas contracted an
occupational disease by exposure to a harmful anbstover a period of years in
the course of successive employments, the moshtreogployer where the worker
was exposed is liable for the entire awat.’Although injurious exposure need
not be prolonged, or in itself be sufficient to sauhe disease, such exposure must
be “of the type which could cause the disease gjwetonged exposuré® In
Lake Forest School District v. DeLong,* the Superior Court held that, where the
claimant died of mesothelioma and the building ihick the claimant worked

contained asbestos, a sufficient causal relatipnskisted between the exposure

9 The IAB was persuaded by the following: (1) nofi®@bodes’ treating physicians ever opined
that Rhodes’ lung cancer was caused by asbestos@ney (2) Dr. Rizzo testified there are other
causes of pleural thickening and interstitial fdaso(including chronic lung infection), and that
Rhodes did not have mesothelioma, which is the typeancer almost certainly linked to
asbestos exposure; and (3) both experts agreeRlioales smoked two packs of cigarettes a day
and that the type of cancer Rhodes had may be a¢dnyseigarette smoking.

20| ake Forest Sch. Dist. v. Del.ong, 1988 WL 77665, at *3 (Del. Super. Ct. Jul. 2088p
2d.

2214,



and the disease to establish the last injuriouspgx@. Here, in contrast, the IAB
acted within its discretion when finding that Rhed®ad not established that he
was exposed to asbestos while working at the Fowigmington. Moreover,
there was sufficient evidence for the IAB to acc&t Rizzo’s opinion that
cigarette smoking alone caused Rhodes’ lung cancer.

NOW, THEREFORE, IT IS ORDERED that the judgmentttué Superior
Court isAFFIRMED.

BY THE COURT:

/sl Jack B. Jacobs
Justice




